A

Academic Free License, 14, 24-30
derivative works, 27
disclaimer of warranties, 26
intellectual property rights, 24
limitations of, 26
merger clauses, 29
modifying terms, 30
non-endorsement provision, 26
Paragraph 1 (Grant of Copyright
License), 25
Paragraph 2 (Grant of Patent License), 25
Paragraph 3 (Grant of Source Code
License), 25
Paragraph 4 (Exclusions From License
Grant), 26
Paragraph 6 (Attribution Rights), 26
Paragraph 7 (Warranty of Provenance and
Disclaimer of Warranty), 26
Paragraph 8 (Limitation of Liability), 26
Paragraph 9 (Acceptance and
Termination), 27
Paragraph 10 (Termination for Patent
Action), 28
Paragraph 11 (Jurisdiction, Venue and
Governing Law), 28
Paragraph 12 (Attorneys Fees), 29
Paragraph 13 (Miscellaneous), 29
Paragraph 14 (Definition of “You” in This
License), 29
Paragraph 15 (Right to Use), 30
acceptance (contracts), 148
Allman, Eric, 159
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Apache License, 14, 170
market share, 32
Version 1.1, 17-18, 173
acknowledgment of creator’s
contribution, 18
clauses identifying contributors, 18
non-attribution provision, 18
warranty disclaimer provision, 18
Version 2.0, 18-24, 177
additional benefits of, 24
Contribution, 20, 23
derivative works, 20
grant of patent license, 21
Section 1 (Definitions), 19
Section 2 (Grant of Copyright
License), 21
Section 3 (Grant of Patent License), 21
Section 4 (Redistribution), 22
Section 5 (Submission of
Contributions), 23
Section 6 (Trademarks), 23
Section 7 (Disclaimer of Warranty), 23
Section 8 (Limitation of Liability), 23
Section 9 (Accepting Warranty or
Additional Liability), 23
separate warranty arrangement with
others for Work or Derivative
Works, 24
similarities to MPL, 19
Apache Software Foundation, 163
Artistic License (Perl), 90-98, 173
C or Perl subroutines, 97
Copyright Holder, 91
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Artistic License (Perl) (continued)
Copyright Holder, arrangements with, 94
Definitions, 91
derivative works, 90
disclaimers of warranty, 97
distributing

libraries or scripts, 97
source code, 92,95
forking code, 95
Freely Available, 92
modifications not part of Standard
Version, 93
non-endorsement clauses, 97
Open Source Definition and, 9
Package, 91
Preamble, 91
preventing commercial distributions of
Perl from competing with open
source distributions, 97
public distribution, 94
reasonable copying fee, 96
Section 1, 92
Section 2, 92
Section 3, 93-95
confusion with, 93
Section 4, 95
Section 5, 96
Section 6, 96
Section 7, 97
Section 8, 97
Section 8 (optional), 97
Section 9, 97
Standard Version, 91
Standard Version interpretation, 92
updating version, 92
You, 92
ASCAP, 110
attorneys, selecting when drafting open
source licenses, 176

B

bazaar model, 168
Berkeley Unix, 31
Berne Convention, 153
BIND (Berkeley Internet Name Daemon), 31
BMI, 110
branding, 32
browsewrap license, 150
BSD License, 14, 15-17
as research-style license, 31
difference between MIT License and, 16

limitations imposed by, 35
non-attribution provision, 16
problem clause, 16
warranties, 16

C

cathedral model, 168
classic proprietary licenses, 114—120
automatic termination for breach of
license, 116
commercial software warranties, 116
high-risk applications and, 116
strict limitations set by, 115
transfers/sales restrictions, 116
(see also proprietary licenses)
clickwrap license, 150
commercial software
development, 169
warranties, 116
Commons Deed, 99
Commons Deed for the
Attribution—ShareAlike
License, 99-108
cross-licensing, 106
derivative works, 102
disclaimer of warranties, 99
distributing in a manner intended to
prevent copying, 103
including license with licensed work, 103
introduction, 99
merger clause, 107
right of disassociation, 103
Section 1 (Definitions)
“Collective Work”, 100
“Derivative Work”, 101
“Licensor”, 101
“Original Author”, 101
“Work”, 101
“You”, 101
Section 2 (Fair Use Rights), 101
Section 3 (License Grant), 102
Section 4 (Restrictions), 102
Section 5 (Representations, Warranties
and Disclaimer), 104
Section 6 (Limitation on Liability), 106
Section 7 (Termination), 106
Section 8 (Miscellaneous), 106
Section 8(c—e), 107
URL that points to text of license, 103
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Commons Deed for the
Attribution—ShareAlike License
Version 2.0, 108-113
derivative works, 111
Mechanical Rights and Statutory
Royalties, 110
no warranty of non-infringment, 112
Performance Royalties Under Blanket
Licenses, 110
relicensing, 111
Section 1 (Definitions), 109
“Collective Work”, 109
“Derivative Work”, 109
“License Elements”, 109
“Licensor”, 109
“Original Author”, 109
“Work”, 109
“You”, 109
Section 2 (Fair Use Rights), 109
Section 3 (License Grant), 109
Section 4 (Restrictions), 111
Section 4(c), 112
Section 5 (Representations, Warranties
and Disclaimer), 112
Section 6 (Limitation on Liability), 112
Section 7 (Termination), 112
Section 8 (Miscellaneous), 113
Webcasting Rights and Statutory
Royalties, 110
community enforcement of open source and
free software licenses, 158
consequential damages, 12
consideration (contracts), 148
contracts
assumptions, 148
copyright and, 3—4
entering, 148-150
mutual consent, 148
oral, 149
statutory developments related to, 150
contractual privity, 43
copyleft, 38
copyright law
American, 4
basic priciples of, 1-3
international enforcement of, 153
copyrights
being registered, 2
contract and, 3—4
musical compositions, 110
patents and, 7-8

period protected by, 1,3
recordings, 2
versus patents, 2
CPAN (Comprehensive Perl Archive
Network), 91
Creative Commons Attribution-NoDerivs
License, 179-184
Section 1 (Definitions), 180
Section 2 (Fair Use Rights), 180
Section 3 (License Grant), 181
Section 4 (Restrictions), 181
Section 5 (Representations, Warranties
and Disclaimer), 182
Section 6 (Limitation on Liability), 182
Section 7 (Termination), 183
Section 8 (Miscellaneous), 183
summary of license, 179
Creative Commons Corporation, 98
contact information, 184
Creative Commons Licenses, 98-113
Commons Deed for the
Attribution—ShareAlike License (see
Commons Deed for the
Attribution—ShareAlike License)
Commons Deed for the
Attribution—ShareAlike
LicenseVersion 2.0 (see Commons
Deed for the
Attribution—ShareAlike License
Version 2.0)
full variety of, 99
cross-licensing, 163

D

derivative licenses, 35
derivative works, 1
Academic Free License, 27
Apache License Version 2.0, 20, 24
Artistic License (Perl), 90
Commons Deed for the
Attribution—ShareAlike
License, 102
Commons Deed for the
Attribution—ShareAlike License
Version 2.0, 111
GPL, 34, 37,38-41

LGPL, 55
license differences between GPL and
MIT/BSD, 39

licenses with substantial limitations on
those who create/distribute, 34

Index | 187



derivative works (continued)
MPL, 75
open source licenses and, 6
unauthorized, 5
development, software (see software
development using open source and
free software licenses)
direct damages, 12
distribution outside boundaries of a given
license, 154
drafting open source licenses, 176-178
choice of forum/law clauses, 178
key issues, 177
patents and, 178

E

Emacs, 165
encouraging open development of
software, 82

enforcing licenses
open source and free software, 152
proprietary, 154

E-Sign, 151

Ettrich, Mattias, 83

express warranties, 11

F

fair use, 2

forking, 171-173
decreasing with licenses, 172
GNU Emacs project example, 171
reasons for happening, 171

Founder’s Copyright, 98

fraud, 148

Free Software Foundation (see FSF)

free software licenses
choosing, 174-176
community enforcement of, 158
enforcing, 152
enforcing outside U.S., 153
global scope of, 153-154
history, 164-171
legal impacts of (see legal impacts of open

source and free software licensing)

negative effects of, 154-158
self-enforcing nature of, 151-153

free software philosophy, 81-83

FSF (Free Software Foundation), 35, 38, 46,

165

G

GFDL (GNU Free Documentation
License), 113
GNU C Compiler, 165
GNU Emacs project, 171
GNU Free Documentation License
(GFDL), 113
GNU General Public License (see GPL)
GNU Lesser General Public License (see
LGPL)
GNU/Linux, 165
cross-licensing and, 163
GPL (GNU General Public License), 34,
35-49, 173
choosing between less restrictive license
and, 176
contractual privity, 43
copyleft, 38
cross-licensing Qt Toolkit under, 90
derivative licenses, 35
derivative works, 34, 37-41
direct damages, 48
disclaimer of liability, 48
disclaimers of warranty, 47
free software philosophy and, 81-83
incompatibility with other licenses, 47
licensee violating any term, 42
licensing software under another
license, 40
limitations imposed by courts, 44
limitations that apply to distribution, 37
most important paragraph, 38
noncommercial distributors of
GPL-licensed software, 41
relationship between licensor and each
licensee, 43
scope and critical terms, 37
Section 1, 37
Section 2, 38
Section 3, 40
Section 3(a), 40
Section 3(b), 41
Section 3(c), 41
Section 4, 42, 47
Section 5, 42
Section 6, 43, 47
Section 7, 44-45
Section 8, 45
Section 9, 46
Section 10, 47, 162
Sections 11 and 12, 48
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self-enforcing nature of, 151
software created for in-house use, 40
source code, 40-42
definition of, 41
three main purposes of, 35
versions, 46
GPL-licensed code, combining with other
code, 160
GPL-licensed software and proprietary
works, 39

H

history of open source and free software
licensing, 164-171

IBM and Apache License, 170
incompetence, 149
international enforcement of copyright
laws, 153
Internet’s influence on open source, 165, 170

J
Joy, Bill, 159

K

K Desktop Environment (KDE), 83
Kerberos, 32,172

L

lawyers, selecting when drafting open source
licenses, 176
legal impacts of open source and free
software licensing, 147-163
contracts (see contracts)
LGPL (GNU Lesser General Public
License), 34, 49-62
capital-L “Library”, 52
change in licensing from LGPL to
GPL, 54
combining with libraries outside
LGPL, 59
derivative works, 55
distinctions between three different types
of work, 57
distinguishing between what is a “work
based on the Library” and what is a
“work that uses the Library”, 56

distributing a modified version of “work
that uses the Library”, 58
distribution of source code, 55
fundamental premises, 52
instructions on how to implement, 62
limitations on licensed libraries’ use of
tables, 54
preamble, 50-51
Section 0, 52,53
Section 1, 53
Section 2, 53
Section 2, last three paragraphs, 54
Section 2(a), 53
Section 2(b), 54
Section 2(c), 54
Section 2(d), 54
Section 3, 54
Section 4, 55
Section 5, 55
Section 6, 56-59
Section 6(a), 58
Section 6(b), 58
Section 6(c—e), 58
Section 7, 59
Section 8, 60
Section 9, 60
Sections 10 through 16, 60-62
situations in which LGPL may be
favored, 51
small-l “library”, 52
source code definition, 52
source code of the Library, 58
specific qualities of libraries, 53
upgrading license to GPL, 55
work that uses the Library, 55
libraries, subroutine, 49
Library General Public License, 50
licenses
Academic Free (see Academic Free
License)
accepting terms of, 147
Apache (see Apache License)
browsewrap, 150
BSD (see BSD License)
classic proprietary (see classic proprietary
licenses)
clickwrap, 150
commercial versus open source, 5
compatible and incompatible, 159-163
Creative Commons Attribution-NoDerivs
(see Creative Commons
Attribution-NoDerivs License)
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licenses (continued)
decreasing forking with, 172
derivative, 35
example of violating, 155-157
GPL (see GPL)
LGPL (see LGPL)
MIT (see MIT License)
MPL (see MPL)
negotiating power and terms of, 120
research-style, 31, 161
shrinkwrap, 120, 149
templates for, 159
X (see MIT License)
limitations imposed by licenses, 34
Academic Free License, 26
Apache License Version 2.0, 23
BSD License, 35
classic proprietary licenses, 115
Commons Deed for the
Attribution—ShareAlike License
Version 2.0, 112
Creative Commons Attribution-NoDerivs
License, 182
GPL License, 37
LGPL, 54
MIT License, 34
MPL, 78
QPL, 89
Linux
acceleration of development of, 170
cross-licensing and, 163
kernel, development of, 167

M

merger clauses, 29, 107
Microsoft Shared Source Initiative, 143-146
Minix, 166
MIT, 165
MIT Kerberos security, 32
MIT License, 14-16
as research-style license, 31
difference between BSD License and, 16
limitations imposed by, 34
restrictions on licensees, 148, 155
Mozilla Public License (see MPL)
MPL (Mozilla Public License), 34, 62-81, 84,
177
Commercial Use, 69
derivative works, 75
differences with GPL and LGPL, 74

distributing Original Code with
Modifications or as part of a Larger
Work, 67
Exhibit A—Mozilla Public License, 80
limitation of patent rights, 68
patent laws and infringements, 71
provisions typical in commercial
contracts, 79
Section 1 (Definitions), 63—67
“Commercial Use”, 63
“Contributor”, 63
“Contributor Version”, 64
“Covered Code”, 64
“Electronic Distribution
Mechanism”, 64
“Executable”, 64
“Initial Developer”, 64
“Larger Work”, 64
“Licensable”, 65
“License”, 65
“Modifications”, 65
“Original Code”, 65
“Patent Claims”, 65
“Source Code”, 66
“You” (or “Your™), 66
Section 2 (Source Code License), 67—70
Section 2.1 (Initial Developer
Grant), 67
Section 2.2 (Contributor
Grant), 68-70
Section 3 (Distribution
Obligations), 70-74
Section 3.1 (Application of
License), 70
Section 3.2 (Availability of Source
Code), 70
Section 3.3 (Description of
Modifications), 71
Section 3.4 (Intellectual Property
Matters), 71
Section 3.5 (Required Notices), 72
Section 3.6 (Distribution of Executable
Versions), 73
Section 3.7 (Larger Works), 74
Section 4 (Inability to Comply Due to
Statute or Regulation), 74
Section 5 (Application of this License), 75
Section 6 (Versions of the License), 75
Section 7 (Disclaimer of Warranty), 76
Section 8 (Termination), 76
Section 9 (Limitation of Liability), 78
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Section 10 (U.S. Government End
Users), 78
Section 11 (Miscellaneous), 79

Section 12 (Responsibility for Claims), 79
Section 13 (Multiple-Licensed Code), 80

similarities to Apache License Version
2.0, 19
source code, differences between

Definitions in other licenses, 66

music royalties, 4
musical compositions copyright, 110
mutual consent (contracts), 148

N

negative effects of open source and free
software licensing, 154-158

negotiating power and terms of license, 120

Netscape Communications, 62

Netscape Communicator, opening of
code, 84

Netscape Public License (NPL), 63

0

offer (contracts), 148

open distribution principle, 9

open modification principle, 9

Open Publication License (OPL), 113

Open Source Definition, 8-11
anti-discrimination provisions, 10
brief summary of requirements, 177
compliancy with, 177

Open Source Initiative, 8
approved licenses list, 178

open source licenses, 47
argument for less restrictive, 176
benefits of, 6
choosing, 174-176
community enforcement of, 158

drafting (see drafting open source licenses)

enforcing, 152
enforcing outside U.S., 153
fundamental purpose of, 4
global scope of, 153-154
history, 164-171
negative effects of, 154-158
new projects, 175
pre-existing projects, 175
purpose of, 164
self-enforcing nature of, 151-153
oral contracts, 149
OSI Certified, 8

P

Patent and Trademark Office, 7
patents
Academic Free License and, 25, 28
Apache License and, 21
applicability to licensed work, 178
copyright and, 7-8

drafting open source licenses and, 178

MPL and, 65, 68,71
Patent and Trademark Office, 7
SCSL and, 133
versus copyrights, 2
performing rights societies, 110
Perl, 90
Perl Artistic License (see Artistic License
(Perl))
Perl License, 90, 178
pirated DVDs and CDs, 153
pirating, 154
pre-existing projects and licenses, 175
proprietary licenses
enforcing, 154
terms found in virtually all, 114

Controlling Law and Severability and

Choice of Forum, 118
disclaimer of liability, 116
Disclaimer of Warranties, 117
Export Law Assurances, 118
General, 114
Government End Users, 118
Limitation of Liability, 117
Limited Warranty on Media, 116
merger provision, 119
Permitted License Uses and

Restrictions, 115
Termination, 116
Third Party Notices and

Conditions, 119
Transfer, 116

(see also classic proprietary license)
proprietary works and GPL-licensed

software, 39

Q

qmail mail server, 87
QPL (Q Public License), 85-90
Choice of Law section, 90
copyright notice, 86
distribution
executable code, 88
modified executable code, 88
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QPL (Q Public License) (continued)
part of a larger work, 89
restrictions, 89

Grant of Rights section, 86—89
Limitation of Liability section, 89
multiple licensing, 89
No Warranty section, 90
patches, 87
Section 1, 86
Section 2, 86
Section 3, 87
Section 3(a), 88
Section 3(b), 88
Section 4, 87, 88
Section 5, 89
Section 6, 89
Qt License, 161
Qt Toolkit, 85
cross-licensing under GPL, 90
(see also QPL)

R

Raymond, Eric, 167
recordings, copyright, 2
research style licenses, 161
Ritchie, Dennis, 168
royalties, 4, 110

S

SCSL (Sun Community Source
License), 120-143
Attachment B, 127
commerical use supplement, 137-143
Community Members
certificate, 136
rights granted by, 125
Dispute Resolution, 134
distributing software, 122, 124
Error Corrections, 127
intellectual property rights, 129
Interfaces, 129
most important distinction, 120
non-commercial restrictions, 124
object code, 125
patent litigation proceedings, 133
posting of Covered Code on Community
Members’ own sites, 128
provisions
for Sun to issue modified versions of
license, 126

standard in commercial contracts, 135
standard in commercial licenses, 130
rights, 124
termination of, 132
Section I (Definitions), 121-123
“Community Code”, 121
“Community Member”, 121
“Contributed Code”, 121
“Contributed Code
Specifications”, 121
“Covered Code”, 122
“Error Corrections”, 122
“Interfaces”, 122
“Modifications”, 122
“Original Contributor”, 122
“Reference Code”, 122
“Research Use”, 122
“Shared Modifications”, 123
“Technology”, 123
“Technology Site”, 123
“Technology Specifications”, 123
“You”, 123
Section II (Purpose), 123
Section III (Research Use
Rights), 124-127
Contributed Code, 125
From Original Contributor, 124
No Implied Licenses, 127
Subcontracting, 126
Section IV (Restrictions and Community
Responsibilities), 127-130
Distribution Requirements, 128
Extensions, 129
Modifications, 128
Notices, 128
Source Code Availability, 127
Section V (General Terms), 130-135
Disclaimer Of Warranties, 130
Infringement; Limitation Of
Liability, 131
International Use, 135
License Versions, 130
Miscellaneous, 133
Termination, 132
Trademark, 133
standard term in open source and free
software licenses, 128
student acknowledgment, 136
Technology Site, 127
termination, 132
terms in, 121

192 | Index



SESAC, 110
shrinkwrap licenses, 5,42, 120, 149
software created for in-house use and
GPL, 40
software development using open source and
free software licenses, 164-178
choosing open source or free software
license, 174-176
drafting open source licenses, 176-178
forking, 171-173
models of, 164-171
software publishing, 4
source code
definition of in GPL, 41
GPL, 40-42
LGPL, 52
SSL-enabled Stronghold, 32
Stallman, Richard, 164-166
standards-compliance, 32
Stronghold, SSL-enabled, 32
subroutine libraries, 49
Sun Community Source License (see SCSL)
Symbolics, 165

T

templates for individual licenses, 159
Thompson, Ken, 168

Torvalds, Linus, 165, 166

Trolltech, 85

u

Uniform Computer Information Transaction
Act (UCITA), 151

Uniform Electronic Transactions Act
(UETA), 150

United States Copyright Office, 2

v

violation of license example, 155-157
Vixie, Paul, 31

w

Wall, Larry, 90, 173
warranties, 11-13
commercial software, 116
consequential damages, 12
direct damages, 12
express warranty, 11
for commercial software, 116
implied, 12
warranty against infringement, 12
warranty disclaimers, 11,13
warranty of fitness for a particular
purpose, 12
warranty of merchantability, 12
WebSphere group of programs, 170
work for hire, 2
works, relationship between creator and
publisher, 3

X
X License, 172

Z

Zawinski, Jamie, 171
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